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WHISTLEBLOWING

Introduction
1. The origin of the expression 'whistleblowing' is uncertain but may be an allusion to a policeman, or a referee and his whistle. In both circumstances, the whistle is blown when wrongdoing is committed.  

2. The Public Interest Disclosure Act 1998 ('PIDA 1998') came into force on 2 July 1999.  The Act was introduced against the background of a series of scandals and disasters (notably the Zeebruge ferry disaster, the rail crash at Clapham Junction, the explosion on Piper Alpha and the financial scandals involving BCCI, Maxwell, Barlow Clowes and Barrings).  Those scandals had made it clear that staff had been well aware of the risk of serious physical and financial harm but were frightened to raise their concerns or did so in the wrong way or with the wrong person. 
3. Whistleblowing is a product of domestic law, not being backed by an EU Directive. However, in Heinisch v Germany [2011] IRLR 922 the ECtHR held that Article 10 of the Convention (freedom of speech) was engaged in a case of what would in the UK come under these statutory provisions and that the employer business interest in protecting its reputation by dismissing the complainant employee was outweighed by the public interest in the disclosure (in that case, of poor care standards). This gives rise to the question of whether the case law of the ECtHR on Article 10 might be prayed in aid in a whistleblowing case here, as an aid to construction of the statutory provisions, meaning that ultimately a tribunal must ensure that the right balance must be struck.

4. The concept of blowing the whistle existed in every day parlance long before Parliament legislated to with the intention of giving protection to those who do blow the whistle.  However, the expression ‘whistle-blowing’ has no legal meaning.  The protects certain defined persons who, to use the statutory language of the Public Interest Disclosure Act 1998 make ‘a qualifying protected disclosure’.  As with most of employment law, the starting point is the statute, and the cases that have come before the higher courts defining the meaning of those statutory terms, not the dictionary defintion of whistle-blowing.  It is also important to remember that the statute defines narrowly who is protected, what is protected and even then the protection only applies if the disclosure was made in the manner required by the statute.  
The Rights Created
5. The Public Interest Disclosure Act 1998 (PIDA) came into force on 2 July 1999.  There is no need to look at the Act today, as it gave effect to the new rights it had created by amending the Employment Rights Act 1996.  Those amendments created a wholly new cause of action: the right not to suffer a detriment on the grounds of having made a protected disclosure contained in Section 47B of the Employment Rights Act 1996.  The amendments, in addition, modified the right to claim unfair dismissal by:

(a) removing the requirement to have a year’s qualifying service: Section 108(3)(ff);

(b) any term in the worker's contract or any other agreement is void in so far as it purports to preclude the worker from making a protected disclosure: 43J of the Employment Rights Act 1996. It follows that the act of whistleblowing within the terms of the Act will not amount to a breach of contract;  

(c) deeming any dismissal where the principal reason for that dismissal is that the employee had made a protected disclosure automatically unfair: Section 103A of the Employment Rights Act 1996;

(d) removing the statutory cap on the compensatory award in such cases: Section 124(1A);

(e) providing the employee with an interim remedy: the application for interim relief: Section 128(1).  
6. The provisions that define who and what are protected and the manner in which the whistle should be blown in order to qualifying for legal protection are Sections 43A to 43L of the Employment Rights Act 1996.  No person can pray in aid of the right not to suffer detriment or not to be dismissed unless what that person has done falls into one of the definitions set out in those provisions.   Those sections define the types of disclosure that qualify for protection and the conditions that must be fulfilled in order for them to be protected.  
7. For the avoidance of doubt, Section 47B(2) provides that where the worker is an employee and the detriment complained of is dismissal then the relevant complaint is one of unfair dismissal (the interrelationship between detriment and dismissal in this context was considered by the Court of Appeal in Melia v Magna Kansei Ltd [2006] IRLR 117, which case confirmed that the relevant provisions as to detriment and dismissal must be construed as part of the overriding statutory scheme. Accordingly, an employee who made a complaint of unfair constructive dismissal was entitled to rely upon the statutory protections relating to detriment right up until the effective date of termination when the dismissal in question became effective. It was only after this moment in time that the provisions relating to dismissal came into play).  
Who Can Bring a Claim?
8. The right to suffer a detriment extends to workers as well as employees.  In order to be protected by Section 47B, the whistle-blower could be a worker of any employer at the time of making the protected disclosure and not just the employer who later caused him to suffer detriment. He does, however, have to be a worker at the time of making the disclosure.  So, for example, where an employee is dismissed from a job because of information provided by a previous employer to his current employer (as might often be communicated via a reference) that he had been dismissed by the previous employer as a result of making a protected disclosure, the dismissal from the later employer cannot be a dismissal within the terms of Section 103A or a detriment within Section 43K: BP plc v Elstone [2010] IRLR 558, EAT.  
9. Section 103A, which deems any dismissal, the principal reason for which is having made a protected disclosure, is a right enjoyed by employees only.  

10. Section 43K of the Employment Rights Act 1996 provides that the right not to suffer a detriment in employment extends not only to workers and employees as defined by Section 230 of the Employment Rights Act 1996, but wider categories of persons in addition to workers and employees.  

11. Section 43K provides that:  

(1)     For the purposes of this Part 'worker' includes an individual who is not a worker as defined by section 230(3) but who—

  (a)     works or worked for a person in circumstances in which—

(i)     he is or was introduced or supplied to do that work by a third person, and

(ii)     the terms on which he is or was engaged to do the work are or were in practice substantially determined not by him but by the person for whom he works or worked, by the third person or by both of them,

  (b)     contracts or contracted with a person, for the purposes of that person's business, for the execution of work to be done in a place not under the control or management of that person and would fall within section 230(3)(b) if for 'personally' in that provision there were substituted '(whether personally or otherwise)'.

12. So, the right extends to agency workers and those who describe themselves as self employed contractors, as well as home workers.    Section 43K(1) can apply to a person introduced or supplied by an agency, even where that person is himself operating through his own service company: Croke v Hydro Aluminium Worcester Ltd [2007] ICR 1303 EAT.

13. Even though the dismissal provisions apply only to employees, the termination of a contract can be detriment within the meaning of Section 47B such that a worker can claim losses in relation to the termination of his contract on the grounds of having made a protected disclosure.   He will not, of course, be entitled to a basic award.   He will, however, be entitled to an award for injury to feelings.  
What the Claimant has to prove
14. A worker will have to show three things in order to succeed in a whistle-blowing claim: firstly, that he made a qualifying disclosure; secondly, that he or she followed the correct procedure in making that disclosure, and thirdly that he suffered a detriment (or dismissal if he is an employee) as a result of making a disclosure.

STAGE ONE

Qualifying Disclosure
15. Under Section 43B(1) of the Employment Rights Act 1996, a qualifying disclosure is any disclosure of information which, in the reasonable belief of the worker making it, tends to show one or more of the malpractices listed in that section.  
16. The malpractices are that:

(a) a criminal offence has been committed, is being committed or is likely to be committed: Section 43B(1)(a);
(b) a person has failed, is failing or is likely to fail to comply with a legal obligation to which he is subject: Section 43B(1)(b);

(c) a miscarriage of justice has occurred, is occurring or is likely to occur: Section 43B(1)(c);

(d) the health and safety of any individual has been, is being or is likely to be endangered: Section 43B(1)(d);

(e) the environment has been, is being or is likely to be damaged: Section 43B(1)(e); or

(f) information tending to show any matter falling into any one of the preceding paragraphs has been, or is likely to be, deliberately concealed: Section 43B(1)(f).  

17. Sub-section (1)(b) – the failure to comply with any legal obligation - has been held to apply to a failure to comply with a contractual obligation under the claimant's own contract of employment: Parkins v Sodexho Ltd [2002] IRLR 109, EAT, where the dismissal alleged to have been because of a complaint of on-site supervision, breaching the implied term of health and safety.  However, the Coalition has recently committed itself to a legislative reversal of this decision ‘when Parliamentary time allows ‘(see BIS Employment Law Update, March 2012, paras 4.10-4.11).  
18. The ambit of protection is subject to two important limitations. Firstly, a disclosure falling into any of the above will not qualify if the whistleblower commits an offence by making it: Section 43B(3) of the Employment Rights Act 1996.  Secondly, if it is made by a person in the course of obtaining legal advice and concerns information that could be covered by legal professional privilege in legal proceedings: Section 43B(4) of the Employment Rights Act 1996.  
Disclosure of Information
19. The Act provides a very broad definition of what amounts to a disclosure and 'any disclosure of information' will qualify: Section 43B(1) of the Employment Rights Act 1996. However, it appears clear from the statutory language that an actual disclosure must have taken place and it is not sufficient for there merely to have been a threat of disclosure. It is also important to note that it is not only the bringing of information to another's attention that will be considered as a disclosure for the purposes of the Act.  
20. Section 43L(3) which provides that     

Any reference in this Part to the disclosure of information shall have effect, in relation to any case where the person receiving the information is already aware of it, as a reference to bringing the information to his attention.

21. It therefore follows that a disclosure takes place even where an individual is provided with information of which they are already aware. On the other hand, there must still be the disclosure of information as such. As was pointed out in Cavendish Munro Professional Risks Management Ltd v Geduld [2010] IRLR 38, it is not sufficient that the claimant has simply made allegations about the wrongdoer (especially where the claimed whistleblowing occurs within the claimant's own employment, as part of a dispute with his employer. As Slade J put it in that case:

'… the ordinary meaning of giving “information” is conveying facts. In the course of the hearing before us, a hypothetical was advanced regarding communicating information about the state of a hospital. Communicating “information” would be “The wards have not been cleaned for the past two weeks. Yesterday, sharps were left lying around.” Contrasted with that would be a statement that “You are not complying with Health and Safety requirements”. In our view this would be an allegation not information.'

So, a solicitor’s letter alleging various breaches of contract was not a protected disclosure by that worker, nor was the raising of personal grievances: Smith v London Metropolitan University [2011] IRLR 884, EAT,  nor expressing an opinion about an employer’s proposal, after consultation, to change an enhanced redundancy scheme :  Goode v Marks and Spencer plc , EAT/0442/09.  
22. These provisions only protect the individual against detriment or dismissal because of the act of disclosure; if therefore the individual used improper means to investigate his suspicions (eg unauthorised hacking into the employer's computer system) and is disciplined solely because of that, he will not have the special protection. In Bolton School v Evans [2007] IRLR 140, CA an IT teacher, whose initial complaint to the school about computer insecurity had been rejected, hacked into the system to demonstrate the insecurity and was disciplined, leading to him leaving and claiming (constructive) unfair dismissal under the whistleblowing provisions. The EAT rejected his claim because he had been disciplined for the specific misconduct of hacking, not the act of whistle-blowing ('An employee cannot be entitled to break into his employer's filing cabinet in the hope of finding papers which will demonstrate some relevant wrongdoing … He is liable to be disciplined for such conduct, and that is so whether he turns up such papers or not'). The Court of Appeal also rejected his claim, partly adopting the EAT's reasoning and also holding that neither the physical act of hacking nor telling the headmaster about it afterwards was a 'disclosure' in the first place.  

Reasonable Belief
23. As an initial starting point it is necessary that the worker making the disclosure has a reasonable belief that the disclosure tends to show one of the statutory categories of 'failure' (ERA 1996 s 43B(1)). It needs to be stressed that what is required is only that the worker has a reasonable belief and it is not necessary for the information itself to be actually true. It follows that a disclosure may nevertheless be a qualifying disclosure even if it subsequently transpires that the information disclosed was incorrect: Darnton v University of Surrey [2003] IRLR 133, EAT.  This formulation means that there can still be a qualifying disclosure if the worker is later shown to have made a reasonable mistake, so long as the mistake is reasonable: Darnton v University of Surrey [2003] IRLR 133, EAT. However, the employee is not protected if he uses illicit means to try to find reasonable grounds (and is disciplined for those means only): Bolton School v Evans [2007] IRLR 140, CA.  
24. 'Reasonable belief' is to be considered in the personal circumstances of the individual; while this could be seen as diluting the normally objective nature of the phrase, it may have the opposite effect in a case where the individual has special skill or professional knowledge of the matters being disclosed (eg in a medical context), which may raise the bar as to what it was reasonable to believe: Korashi v Abertawe Bro Morgannwg University Local Health Board [2012] IRLR 4, EAT. It was also held in that case that where there are multiple disclosures the requirement is that the individual reasonably believed each; it is not enough that he believed in the general gist of the disclosures.

25. Although the general thrust of the legislation is for a broad range of information to be capable of falling within the definition of a protected disclosure, there is still a balance to be struck. Under s 43B(1)(b) it is necessary that the relevant information must tend to show that a person has failed, is failing or is likely to fail to comply with any legal obligation to which he is subject. In this context the term 'likely' requires more than a possibility or a risk that the employer might fail to comply with a relevant legal obligation. The information disclosed should, in the reasonable belief of the worker at the time it is disclosed, tend to show that it is probable or more probable than not that the employer will fail to comply with the relevant legal obligation. This was the decision of the EAT in Kraus v Penna plc [2004] IRLR 260, EAT and that part of the decision remains good law. More controversially, however, the EAT went on to reason that, under all of the heads in s 43B(1) the malpractice in question must have actually existed, ie that it was not enough that the employee believed that it did. 
26. Subsequently, however, the Court of Appeal reconsidered this point in Babula v Waltham Forest College [2007] IRLR 346, CA and overruled Kraus v Penna on it. They held that, given the protective intent of the legislation, such a rule would put too heavy an onus on to the employee (especially under heading (a) concerning criminal offences, where the existence or otherwise of such an offence might depend on subtleties of criminal law that an employee is not expected to understand. As Wall LJ put it, in a case where the whistleblower reasonably believes that a criminal offence has been committed, is being committed or is likely to be committed:

'Provided his belief (which is inevitably subjective) is held by the tribunal to be objectively reasonable, neither (1) the fact that the belief turns out to be wrong — nor (2) the fact that the information which the claimant believed to be true (and may indeed be true) does not in law amount to criminal offence — is, in my judgment, sufficient of itself to render the belief unreasonable and thus deprive the whistleblower of the protection of the statute.'
Wrongdoing by a Person
27. A worker makes a qualifying disclosure even if it relates to malpractice committed by a person other than his or her employer.  In Hibbins v Hesters Way Neighbourhood Project [2009] ICR 319.  In that case, the Claimant saw a police appeal for information about a suspect in a rape case and recognised him as a student who had recently applied to join one of HWNP’s courses.  As a result, she telephoned the police and provided them with the student’s address and mobile number.  In subsequent tribunal proceedings, the Claimant claimed that this amounted to a qualifying disclosure within Section 43 of the Employment Rights Act 1996.  The EAT found that the reference to wrongdoing of ‘a person’ in Section 43B(1)(b) expanded the reach of the legislation to include all legal person, not just the employer.  

STAGE TWO

Manner of Disclosure
28. The mere fact that a disclosure is a qualifying disclosure is not sufficient to provide the relevant employee or worker with the protection of the legislation. As set out above, in order to fall within the statutory protections it is also necessary for the disclosure to have been made in the proper manner under the Act. 
29. The Act itself provides for six categories of circumstances in which a qualifying disclosure will become a protected disclosure. The objective of the Act is that, as a general rule, the worker should in the first instance seek to resolve the matter privately within his employer's organisation. If the circumstances are such that it is unrealistic or impossible for him to resolve the matter in that way, or if he has already tried to do so without success, then, but only then, would it be appropriate to bring the matter to the attention of a wider audience. The Act also recognises a final category of circumstances in which it may be appropriate for the worker to bring matters to a wider audience without first having to raise the matter internally by reason of the serious nature of the subject matter of the disclosure.
30. In respect to each manner of disclosure sanctioned by the legislation it is necessary for the disclosure to be made in good faith. In this context the term good faith requires a consideration of the motive of the worker. This is in line with the fact that the purpose of the legislation is not to allow people to advance personal grudges, but to protect those who make certain disclosures of information in the public interest. Accordingly, where a disclosure is made because of a personal grudge it will not be protected under the legislation. This is the case even where the information disclosed is true and would otherwise qualify for protection: Street v Derbyshire Unemployed Workers' Centre [2004] IRLR 687.  

31. For a qualifying disclosure to become a ‘protected disclosure’ and so attract protection, it must be made in accordance with any of Sections 43C – 43H of the Employment Rights Act 1996.  These sections set out the various categories of person to whom a disclosure may be validly made, and the conditions attached to the disclosures made to each of them.  The categories are:
(a) the worker’s employer or another person responsible for the wrongdoing: Section 43C;
(b) a legal adviser in the course of obtaining legal advice: Section 43D;

(c) for Crown Employee, a Minister of the Crown: Section 43E;
(d) in certain limited circumstances, a third party unconnected with the employment: Sections 43G and 43H.

Disclosure to the employer or other responsible person

32. The first class of protected disclosure is disclosure to the worker's employer or to the other responsible person: Section 43C of the Employment Rights Act 1996. A disclosure to the employer is always a protected disclosure, whether the failure disclosed is a failure of the employer himself or of some other person, provided only that the disclosure is made in good faith: Section 43C(1)(a) of the Employment Rights Act 1996.  
33. If the fault lies elsewhere, then disclosure in good faith to that other person is also a protected disclosure: Section 43C(1)(b) of the Employment Rights Act 1996. Disclosure to that other is a protected disclosure only where the worker believes that responsibility for the relevant failure lies solely or mainly with that other person (and where that belief is reasonable. So, for example, if a worker discovers that his employer has conspired with a supplier or customer to defraud the Revenue, then disclosure to the employer is a protected disclosure; disclosure to the other conspirator is not.

34. Sometimes, however, disclosure to an apparent outsider is deemed disclosure to the employer. That occurs where the worker follows a procedure as authorised by his employer: Section 43B(2) of the Employment Rights Act 1996. For example, an employer's Health and Safety procedures may authorise or require a safety officer to report certain matters to the appropriate authorities. Although the safety officer is in fact reporting to outsiders, he is deemed to be reporting to the employer. In consequence, the disclosure is a protected disclosure. 
Disclosure to a Legal Adviser

35. A qualifying disclosure becomes a protected disclosure if it is made in the course of obtaining legal advice: Section 43D of Employment Rights Act 1996. So, a worried worker can safely ask his solicitor what he should do.  
Crown Employees

36. Broadly speaking, where a worker works for a government agency or quango, then a disclosure made in good faith to a government minister is a protected disclosure: Section 43E of the Employment Rights Act 1996. To be precise, the Act protects such disclosure where the worker's employer is an individual or a body appointed by a Minister of the Crown under statutory powers.  

Other Prescribed Cases

37. A disclosure may be a protected disclosure if it is made to an appropriate public authority and if the subject matter of the disclosure properly falls within the remit of that authority: Section 43F(1) of the Employment Rights Act 1996. The Secretary of State is given power to specify which public authorities are appropriate for this purpose and what matters are to be considered within their respective remits: Section 43F(2) of the Employment Rights Act 1996. Thirty or forty assorted regulators, commissioners and watchdogs are currently so specified. They and their remits are listed in the Schedule to the Public Interest Disclosure (Prescribed Persons) Order 1999 SI 1999/1549.  
38. There are, however, conditions which must be satisfied before a disclosure to a specified authority can be a protected disclosure: Section 43F(1) of the Employment Rights Act 1996. First, the disclosure must be made in good faith; second, the worker must reasonably believe that its subject matter properly falls within the remit of that authority as defined in the regulations (and it will often be the case that a default falls within the remit of several specified authorities); third, the worker must reasonably believe (suspicion is not enough) that the information he gives and any allegation he makes are substantially true.

Third Parties Unconnected with the Employment: the general case

39. A qualifying disclosure made by a worker to persons other than the above may become a protected disclosure if it is reasonable in all the circumstances for the worker to make that disclosure to that person, and provided certain other conditions are satisfied: Section 43G of the Employment Rights Act 1996.

40. There are three instances where a worker may properly contemplate making his concerns known more widely: Section 43G(2) of the Employment Rights Act 1996:

(a) where he reasonably believes that he will be victimised by his employer if he tells his employer or a prescribed person within case (d) above;

(b) where there is nobody to tell under case (d) and the worker reasonably believes that the evidence will be concealed or destroyed if he tells his employer;

(c) where the worker has already told his employer or a prescribed person under case (d).

41. In that last instance—subsequent disclosure to another person where the worker has previously told his employer or a prescribed person—the information subsequently disclosed does not have to be exactly the same as that previously disclosed. The subsequent disclosure may be a protected disclosure if the information is substantially the same as that which was previously disclosed: Section 43G(2) of the Employment Rights Act 1996. Moreover, the worker can expand his subsequent disclosure to include information about any action taken or not taken by any person as a result of the previous disclosure; the information is deemed to remain substantially the same despite that addition: Section 43G(4) of the Employment Rights Act 1996.

42. If the situation is found to be one of the three in which the worker may properly contemplate publishing the matter more widely, there are nevertheless four further conditions which must be satisfied before the disclosure is a protected disclosure: Section 43G(1) of the Employment Rights Act 1996:

(a) the worker must act in good faith;
(b) he must believe that the information and any allegation contained in it are true, and that belief must be reasonable;

(c) he must not make the disclosure for the purposes of personal gain;

(d) it must be reasonable for him to make the disclosure in all the circumstances of the case.

43. In relation to the second condition it is important to note that the test for reasonable belief is not an objective one but must be assessed on the basis of the facts as understood by the worker at the relevant time and not as are subsequently found to be the case: Darnton v University of Surrey [2003] IRLR 133 which is a case under ERA 1996 s 43B(1) but the principle would still apply to s 43G(1).  
44. In relation to the third condition, the question is not whether the worker makes a personal gain, but whether his purpose was to make a personal gain. For example, if a worker sells his story to a newspaper for a small fortune then that may raise the suspicion that making money was his main motive. If he can convince a tribunal that his sole objective was to see justice done, then it should not matter that he was in fact rewarded, and rewarded handsomely, for his revelations. No doubt this will be a question of fact for the employment tribunal in each case.  
45. In any event, any reward payable by virtue of or under any enactment is to be disregarded in determining whether a person made a disclosure for the purposes of personal gain: Section 43L(2) of the Employment Rights Act 1996. The Revenue, for example, may pay a reward for information which discloses a major tax fiddle without thereby prejudicing a worker's protection under the Act.
46. Whether the worker acted reasonably or not is a matter of judgment for the employment tribunal. All the circumstances of the case are to be taken into account, but the Act directs attention to several specific factors: the identity of the person to whom disclosure is made (telling a trade union official or a priest may be a more reasonable course of action than writing to the papers), the seriousness of the relevant failure which is disclosed, whether that failure is continuing or likely to recur, and whether the disclosure is in breach of a duty of confidence owed by the employer to some other person: Sections 43G(3)(a)–(d) of the Employment Rights Act 1996. The thinking behind that last point is the need to take account of the interests of any innocent third parties. One example given during the Parliamentary debates was that of a doctor's receptionist who honestly but mistakenly believes that she has discovered something untoward within the medical practice. Disclosure there might be an irrevocable invasion of a patient's privacy.
47. If the case is one of a subsequent disclosure of that which has already been disclosed to the employer or a prescribed person: Section 43G(2)(c) of the Employment Rights Act 1996, then, in assessing the reasonableness of the subsequent disclosure, it is necessary to consider what (if any) action the employer or the prescribed person took, or might reasonably have been expected to take, as a result of the previous disclosure: Section 43G(3)(e) of the Employment Rights Act 1996. Suppose, for example, that the previous disclosure had been made to an employer who, until then, had been unaware of the problem; suppose the employer immediately took action to remedy the situation. That of itself might be enough to render any subsequent disclosure unreasonable.
48. Finally, in assessing the reasonableness of any subsequent disclosure of that which was previously disclosed to the employer, it is necessary to ask whether the worker himself followed proper procedures in making his previous disclosure: Section 43G(3)(f) of the Employment Rights Act 1996.  
Third Parties: the Exceptional Case
49. If the relevant failure is of an 'exceptionally serious nature', then the conditions to be satisfied in order that the disclosure should be a protected disclosure are somewhat less stringent: Section 43H of the Employment Rights Act 1996. The worker does not have to satisfy any of the conditions mentioned above. The seriousness of the situation itself is regarded as reason enough to bring the matter to the attention of the outside world: Section 43H(1) of the Employment Rights Act 1996.  

50. The worker does, however, still need to satisfy the four conditions mentioned above: he acts in good faith, he reasonably believes that the allegations are true, he does not act for personal gain, and in all the circumstances of the case it is reasonable for him to make the disclosure: Section 43H(1) of the Employment Rights Act 1996. But in assessing the reasonableness of the worker's action in disclosing the information in this exceptional case, the Act mentions only one specific factor to be taken into account: the identity of the person to whom the disclosure was made: Section 43H(2).
51. The crucial question of course is whether the relevant failure is so serious as to be regarded as 'exceptionally' serious. That is a matter of judgment upon which the Act offers no guidance. The implication is that the matter must be so serious that the public interest in its disclosure is of overriding importance.

Good faith
52. Except where made to a legal adviser, all forms of disclosure, in order to attract statutory protection, must be made in good faith.  In Street v Derbyshire Unemployed Workers’ Centre [2005] ICR 97, the Court of Appeal held that while a worker may have mixed motives – e.g. a perceived malpractice on the employer’s part may well engender personal antagonism in the worker – a tribunal, when of the view that the dominant or predominant purpose for making the disclosure was something other than the public interest, must find that it was not made in good faith.  Where improper motivation is alleged it must be made explicit in advance and put squarely to the Claimant: Lucas v Chichester Diocesan Housing Association Limited, EAT 0713/04.  
STAGE THREE

Detriment, Causation and Proof
53. In Harrow London Borough v Knight [2003] IRLR 140, EAT, it was held that once a protected disclosure has been found to exist it needs to be shown that:

(a) the worker has been subjected to a detriment;

(b) that detriment must arise from an act or deliberate failure to act by the employer; and

(c) the act or omission of the employer must be done on the ground that the worker has made a protected disclosure.

54. The legislation requires that the act or deliberate failure to act of the employer must be done on the ground that the worker in question has made a protected disclosure. This requires an analysis of the mental processes (conscious or unconscious) which caused the employer so to act and the test is not satisfied by the simple application of a 'but for' test. This formulation means that there is a causative element, namely that the protected disclosure materially influenced (in the sense of being more than a trivial influence) the employer's treatment of the whistleblower: NHS Manchester v Fecitt [2012] IRLR 64, CA. The more stringent test from discrimination law ('in no sense whatsoever due to') is not to be imported here (ibid) and in particular it is not enough to consider whether the act was 'related to' the disclosure in some looser sense: Harrow London Borough v Knight [2003] ICR 140, EAT.

55. One issue which was left open by the EAT in Knight and the Court of Appeal in Fecitt relates to the legal effect of ERA 1996 s 48(2) in such a case. The relevant section applies to all detriment claims which are brought under ERA 1996 s 47B and is drafted in the following terms:
'On such a complaint it is for the employer to show the ground on which any act, or deliberate failure to act, was done.'

56. In the Knight case the EAT tentatively suggested that the effect of the provision was that if an employer fails to bring such evidence before the tribunal then it is at risk of adverse inferences being drawn. The EAT considered that such inferences must still be justified on the facts as a whole. However, the EAT also recognised that this was not intended to be an authoritative statement of the law.  

57. The effect of the above judgments is that a different causation test applies in detriment cases to dismissal cases: Fecitt, para 44.  
58. Detriment is any act or any deliberate failure to act.  It is not further defined, but by analogy with the case law on discrimination, it must have a broad ambit.  It would cover things such as failure to promote, refusal of training or other opportunities, unjustified disciplinary action, reductions in pay and termination of a worker’s contract.  

59. Acts done by a former employer after the termination of employment are also caught by the protection against detriment: Woodward v Abbey National plc [2006] ICR 1436, as are acts done by a later employer on the ground that its employee or worker made a protected disclosure to a previous employer: BP plc v Elstone [2010] IRLR 558, EAT. 
Dismissal, Causation and Proof
60. In common with other heads of automatic unfairness, if the employee lacks the one-year qualifying period, the burden of proving the s 103A reason is on him: Smith v Hayle Town Council [1978] IRLR 413, CA. In any other case there is an evidential burden on the employee to show a prima facie case under s 103A, but the persuasive burden remains on the employer: where the employer has relied on other reasons but failed to prove them, that does not mean that the tribunal must uphold the employee's Section 103A case (which remains subject to the normal rules of proof): Kuzel v Roche Products Ltd [2008] IRLR 530, CA applied in Nunn v Royal Mail Group Ltd [2011] ICR 162, EAT.  

61. Given the possible complexities and the serious consequences of this section applying, the Court of Appeal have suggested that in a case of allegation of whistleblowing the tribunal should hold a directions hearing to determine in advance what evidence will need to be produced: ALM Medical Services Ltd v Bladon [2002] ICR 1444.

REMEDIES

Detriment Claims

62. The remedy for a worker subjected to a detriment for whistleblowing is by way of complaint to an employment tribunal for a declaration and (if appropriate) money compensation.  There is no limit on the compensation that can be awarded.  

63. In Virgo Fidelis Senior School v Boyle [2004] ICR 210 the EAT confirmed that awards of compensation for injury to feelings in detriment cases should be based on the guidelines applicable to other cases of discrimination (see Vento v Chief Constable of West Yorkshire Police (No 2) [2003] IRLR 102, CA. It was also confirmed that detriment suffered by whistleblowers should normally be regarded by tribunals as a very serious breach of discrimination legislation. It follows that awards with respect to aggravated and exemplary damages are potentially available to the worker in such circumstances.

64. Furthermore, it is clear that financial compensation may be awarded to the worker in question even if no financial loss has actually been sustained by them (see Skiggs v South West Trains Ltd [2005] IRLR 459, EAT which is a decision in relation to the right to time off for trade union duties but which involves identical statutory wording).
Dismissal Claims

65. Although the detriment and dismissal provisions are mutually exclusive, the employee can recover under both once the complaint has become about dismissal as opposed to detriment prior to dismissal.  In Melia v Magna Kansei Ltd [2006] IRLR 117, the employee in question was entitled to remedies relating to detriment throughout the whole period of his employment and he was not prevented from claiming remedies for the detriment which he suffered from the time when the repudiatory conduct of the employer started up until the effective date of termination of his employment.

66. Compensation for unfair dismissal follows the usual rules save that no cap is applied to the compensatory award.  No award for injury to feelings is available.  
67. An application for interim relief is available: Section 128(1) of the Employment Rights Act 1996.  
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